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Introduction

The goal of this report is to give some background information and briefly summarize the new 
changes that the JOBS Act brings to exempt offerings and general solicitation. For those 
interested in forming a startup company or producing a film, theatre, or television project, these 
changes may make it easier to raise capital for your venture. However, given the strict 
regulations and potential liability, an attorney should be consulted before relying on this new 
exemption.

Background

The sale of securities is governed by the U.S. Securities and Exchange Commission (SEC). 
Securities are defined as any investment vehicle dependent on the work of others to turn a 
profit. Shares of equity in a company or venture that is run by people other than yourself would 
qualify as securities. Any sale of securities must be registered with the SEC, unless an 
exemption applies. One of the most popular and useful exemptions is a Rule 506 exemption for 
private offerings. Prior to the JOBS Act, these offerings could not be advertised generally; they 
could only be offered and sold to those with a pre-existing relationship with the issuer of the 
securities.

On April 5, 2012, President Obama signed the JOBS Act into law. The purpose of the act was to 
ease some of these securities regulations in order to encourage fundraising and investment in 
small businesses. Among other things, the JOBS Act orders the SEC to make changes that will 
allow crowdfunding (smaller donations from a large crowd of investors) and lessen the 
draconian financial reporting requirements for emerging growth companies that accompany a 
public offering.

Changes To The Rule 506 Exemption - Allowing General Solicitation

On July 10, 2013, the Securities and Exchange Commission adopted the first new regulation 
mandated by the JOBS Act. This new regulation, amending Rule 506 of Regulation D, allows 
those who are raising funds to use general solicitation or general advertising in order to find 
investors. The catch is that, though the offer can be made to anyone, sales of the securities can 
only be made to those who qualify as accredited investors.

What Is An Accredited Investor?

An “accredited investor” is an individual who:
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● Has an annual income of over $200,000 ($300,000 if including spouse), and has an 
expectation that the income of that level will continue; or

● Has a net worth, not including the primary residence, of over $1,000,000.

Other institutional investors could qualify as accredited investors, such as a bank, insurance 
company, or a charitable organization. 

What Are The New Requirements?

The changes approved by the SEC in July set forth three requirements, in order to take 
advantage of the new Rule 506(c) exemption:

● All purchasers must qualify as accredited investors;
● The issuer must take “reasonable steps” to verify the accredited investor status, and
● All requirements of Rules 501, 502(a) and 502(d) are met. 

The SEC has not given an exact criteria for ensuring that reasonable steps have been taken to 
verify accredited investor status for purchasers. They do, however, give two non-exhaustive 
methods that should suffice:

● A “principles-based” method, based on the facts and circumstances, such as the nature 
of the purchaser, the information that the issuer has about the purchaser, and the nature 
of the offering and the manner of solicitation; and

● Four non-exclusive types of verification that constitute “reasonable steps.”

These four verifications methods include:

● A review of the purchaser’s IRS forms that report income, including W-2’s and income 
tax returns;

● A written representation from the issuer that asset and liability levels meet the 
requirements, along with a review of bank and brokerage account statements;

● A written representation by a broker-dealer, registered investment advisor, CPA, or 
attorney they reasonable steps to verify were taken by them; and

● A certification of accredited investor status at the time of a previous sale under the 
issuer’s Rule 506(b) offering prior to the effective date of Rule 506(c).

Other changes to the Rule 506 exemption include a disqualification of “bad actors.” This new 
rule, 506(d) disqualifies an issuer from taking advantage of the exemption of a participant in the 
offering has been subject to a “disqualifying event.” These events include criminal convictions or 
court injunctions in connection with the purchase or sale of securities, among others. 

Additionally, Form D has been amended to reflect the use of a Rule 506(c) exemption.



How Does All Of This Help Me To Raise Money?

While the burden for verification is certainly higher now when using the Rule 506(c) exemption, 
the benefits can potentially be great. An issuer is now able to draw from a much larger pool of 
investors due to the ability to generally advertise their offering. Rather than being limited to 
those with whom there was a pre-existing relationship, an issuer can leverage mass 
communication tools like email and Internet advertising to get the word out for their offering. 

The SEC’s Newly Proposed Rule Changes

On the same day that the SEC approved these rule changes, new amendments were proposed. 
These proposed amendments seek to further protect investors from fraud, and to allow the SEC 
to better analyze the effect and development of market practices under the new 506(c) 
exemption. These proposed rules include some provisions that could have severe detrimental 
effects on the ability of an issuer to conduct other offerings if the rules aren’t followed. 
Therefore, should these rules go into effect, it is important to consult with an attorney to ensure 
regulatory compliance for an exempt offering. The proposals include:

● A one-year disqualification from reliance on Rule 506 if there is a failure to properly file 
Form D;

● Form D must be filed at least 15 days in advance of any general solicitation;
● A “closing amendment” must be filed within 30 days of the termination of the offering;
● Certain required legends and disclosures must be included in all offering materials;
● All written general solicitation materials must be filed non-publicly with the SEC for the 

first two years of the new exemption.

After the end of a two-month comment period in late September, the SEC will rule on whether to 
approve these new rules. If they do, the process will become more complicated and the 
penalties for failure to adhere to the rules will be more onerous.

Conclusion

This report highlights the most important aspects of the new Rule 506(c) exemption. If you have 
any questions regarding the new or proposed rules, or just want to get started financing your 
next project, please do not hesitate to contact us.
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DISCLAIMER

This material  is intended as general  information only and does not establish an attorney-client 
relationship. It is not a  substitute for a  private, independent consultation with an attorney 
selected to advise you after conduting a full investigation of the facts and law relevant to your 
matter. 
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